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For: POLYMER COMPOSITIONS WITH BIOACTIVE AGENT, MEDICAL ARTICLES, AND METHODS 

Remarks 

The Office Action mailed IS June 2007 has been received and reviewed. Claim 1 having 
been amended, claims 27-53, 56-59, 61-70, and 72-73 having been cancelled, without prejudice, 
and claims 74-76 having been added, the pending claims are claims 1-26, 54, 55, 60, 71, and 74- 
76. Reconsideration and withdrawal of the rejections are respectfully requested. 

The new and amended claims are fully supported by the specification, for example, at 
page 9, line 28 through page 10, line 2, and at page 13, line 26 through page 17, line 7. No new 
matter has been added. 

Obviousness-Type Double Patenting Rejections 

Claims 1-26, 54, 55, 60, and 71 were provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 1-1 0, 12-51, 53- 
55, 58-93; 1-34; and 1-44 of copending Application Nos. 10/728,439; 10/387,236; and 
10/728,446. 

Claims 1-26, 54 7 55, 60, and 71 were provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 1-23 of 
copending Application No. 10/729,1 14 in view of Asrnus (U.S. Patent No. 5,270,358), 

Upon an indication of otherwise allowable subject matter and in the event these rejections 
are maintained, Applicants will provide an appropriate response. 

The 35 U.S-C. §102/103 Rejection 

The Examiner rejected claims 1-26, 54, 55, 60, and 71 under 35 U.S.C. §102(b) as being 
anticipated by, or in the alternative, under 35 U.S.C. §l03(a) as obvious over Asmus (U.S. Patent 
No. 5,270,358). This rejection is respectfully traversed. 

Asmus discloses "silver oxide, and silver and its salts" generically as examples of a Lt wide 
variety of [antimicrobial] agents" (see, e.g., column 12, lines 27-28). There is no disclosure of 
copper compounds or zinc compounds in the list of antimicrobial agents in column 12, lines 27- 
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44, of Asmus. Applicants' claims recite that the bioactive agent is selected from the group 
consisting of a silver compound, a copper compound, a zinc compound, and combinations 
thereof, wherein the silver compound has a solubility in water of at least 0,1 gram per liter . 

Not all silver compounds have a solubility in water of at least 0, 1 gram per liter. The 
Examiner's attention is directed to the CRC Handbook of Chemistry and Physics, 64 Th Edition, 
page 13-137, previously submitted in the Information Disclosure Statement mailed May 1 1, 2007, 
and submitted herewith again as Exhibit A for the Examiner's convenience. For example, silver 
oxide has a solubility of 0.0013 gram per 100 mL cold water (or 0.013 gram per liter) and 0.0053 
gram per 1 00 mL hot water (or 0.053 gram per liter). Although silver sulfate does have a 
solubility of at least 0.1 gram per liter, silver stearate does not (0.006 gram per 100 mL or 0.06 
gram per liter). Silver halide salts are either insoluble or only slightly soluble in water and 
"undesirable [for use in the present invention] because they are too insoluble" (see, e.g., 
Applicants' specification at page 9, lines 12-13. 

"[I]t is not uncommon that a 'species' may be patentable, that is, satisfy sections 101- 
103, notwithstanding a prior art 'genus* " (e.g., In re Ornitz, 376 F.2d 330, 336, 153 USPQ 453, 
45S (CCPA, 1967). Furthermore, "a prior genus which does not explicitly disclose a species 
does not anticipate a later claim to that species" (e.g., D. Chisum, Chisum on Patents, Volume 1, 
Release No. 94, §3.02[2][b] page 3, line 9 to page 4, line 2). 

Asmus discloses a genus of silver compounds, in addition to numerous other 
antimicrobial agents, and Applicants 5 claims recite a species of silver compounds (i.e., those 
having a solubility in water of at least 0.1 gram per liter). As such, Applicants respectfully 
submit that Asmus does not specifically exemplify or provide an enabling disclosure of the 
presently claimed species, i.e., a polymer composition comprising ... a bioactive agent selected 
from the group consisting of a silver compound, a copper compound, a zinc compound, and 
combinations thereof, wherein the silver compound has a solubility in water of at least 0. 1 gram 
per liter . . . and microparticles . . . wherein at least a portion of the bioactive agent is 
incorporated within the microparticles. Thus, Asmus does not anticipate present claims 1-26, 54, 
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55, 60, and 71. 

Furthermore, there is no teaching or suggestion to one of skill in the art that would guide 
them to select such bioactivc agents (particularly, a silver compound having a solubility in water 
of at least 0.1 gram per liter) from the "wide variety of [antimicrobial] agents" disclosed by 
Asmus. There is no teaching or suggestion to one of skill in the art that would guide them to 
select such bioactive agents and combine them with the other components in a manner to 
produce a polymer mixture (comprising the organic polymer matrix and the microparticles 
comprising an amine-containing organic polymer), wherein at least a portion of the bioactive 
agent is incorporated within the microparticles. Also, there is no teaching or suggestion that the 
techniques used to make the composition of Asmus would result necessarily in incorporating at 
least a portion of the bioactive agent, regardless of what it is, within microparticles. 

It is respectfully submitted that "[i]n making an obviousness determination, Office 
personnel should consider the number of variables which must be selected or modified, and the 
nature and significance of the differences between the prior art and the claimed invention" 
(MP.E.P. 2 1 44.08(4)(c)). Applicants request the Examiner to point to the blaze marks in the 
cited document, either explicit or implicit, or anywhere in the general knowledge of one of skill 
in the art, that would lead one of skill in the art down a path to select an organic polymer matrix; 
an inverse emulsion comprising absorbent hydrophilic microparticles, wherein the microparticles 
when in a substantially nonhydrated form have an average particle size of 10 microns or less, and 
wherein the microparticles comprise an amine-containing organic polymer selected from the 
group consisting of a poly(quatemary amine), a polylactam, a polyamide, and combinations 
thereof; a bioactive agent selected from the group consisting of a silver compound, a copper 
compound, a zinc compound, and combinations thereof, wherein the silver compound has a 
solubility in water of at least 0.1 gram per liter; and an optional foaming agent; wherein the 
components are combined in a manner to produce a polymer mixture comprising the organic 
polymer matrix and the microparticles comprising an amine-containing organic polymer, wherein 
at least a portion of the bioactive agent is incoq^orated within the microparticles. 
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Applicants respectfully request reconsideration and withdrawal of the rejection under 35 
ILS.C. § 1 02(b), or in the alternative, under 35 U.S.C. §103(a). 

The35U.S.C. SI03 Rejection 

The Examiner rejected claims 1-17, 20-23, 54, and 55 under 35 U.S.C §103(a) as being 
unpatentable over Lorenzi et al. (U.S. Patent No. 6,217,889)'. This rejection is respectfully 
traversed. 

Lorenzi et al. disclose a water insoluble substrate comprising a creped nonwoven layer 
and a cleansing component, including a lathering surfactant, disposed adjacent to said creped 
nonwoven layer. Although the nonwoven includes a synthetic polymer, the lathering surfactant 
is not in the form of microparticles. Although Lorenzi et al. do disclose a polymeric gelling 
agent in the form of particles (column 35, lines 21-23) and silver nitrate as an anti-viral agent 
(column 3 1 , lines 63-64), there is no teaching or suggestion that the silver nitrate is incorporated 
within the gelling agent particles. Also, there is no teaching or suggestion that the techniques 
used to make the article of Lorenzi et al. would result necessarily in incorporating at least a 
portion of anti-viral bioactivc agent within the gelling agent particles. 

In essence, the Lorenzi et al. "personal care article suitable for cleansing' 1 (sec, e.g., 
Abstract) is a coated nonwoven. It is not a polymer mixture comprising the organic polvmer 
ma trix and microparticles comprising an amine-containine organic oolvmer . Thus, the Lorenzi et 
al. personal care article is very different from the polymer composition formed by a method that 
involves combining an organic polymer matrix, an inverse emulsion comprising absorbent 
hydrophilic microparticles comprising an amine-containing organic polymer, a bioactive agent, 
and an optional foaming agent in a maimer to produce a polymer mixture comprising the organic 
polvmer matrix and the microparticles comprising an amine-containing organic polymer, wherein 
at least a portion of t he bioactiyc_agent i$ incorporated within the microparticles . 

Applicants respectfully request reconsideration and withdrawal of the rejection under 35 
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New Independent Claim 74 

There is no teaching or suggestion in the cited art of a polymer composition preparole by 
a method comprising combining components comprising: an organic polymer matrix; an inverse 
emulsion comprising absorbent hydrophilic microparticles, wherein the microparticles when in a 
substantially nonhydrated form have an average particle size of 1 0 microns or less, and wherein 
the micro particles comprise a nolvf quaternary amineVcontaining organic polymer : abioactive 
agent selected from the group consisting of a silver compound, a copper compound, a zinc 
compound, and combinations thereof, wherein the silver compound has a solubility in water of at 
least 0.1 gram per liter; and an optional foaming agent; wherein the components are combined in 
a manner to produce a polymer mixture comprising the organic polymer matrix and the 
microparticles comprising a poly(quatemary amine)-containing organic polymer, wherein at least 
a portion of the bioaclive agent is incorporated within the microparticles. Allowance of this 
claim is respectfully requested. 
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Summary 

It is respectfully submitted that the pending claims 1-26, 54, 55, 60, 71, and 74-76 are in 
condition for allowance and notification to that effect is respectfully requested. The Examiner is 
invited to contact Applicants 1 Representatives, at the below-listed telephone number, if it is 
believed that prosecution of this application may be assisted thereby. 




7; a*?? 



Respectfully submitted 
By 

Mueting, Raasch & Gebhardt, P.A. 
P.O. Box 581415 
Minneapolis, MN 55458-1415 
Phone: (612)305-1220 
Facsimile: (612) 305-1228 




Ann M. Mueting 
Reg. No. 33,977 
Direct Dial (6 1 2) 305-1217 



CERTIFICATE UNDER 37 CFR Si .3: 

The undersigned hereby certifies that the Transmittal Letter and the paper(s), as described hereinabove, are being 
transmitted by facsimile in accordance with 37 CFR §1.6(d) to the Parent and Trademark Office, addressed to Mail 
Stop Amendment, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450, on this "TfK day of 
-S eptember. 2007, at ^ 21 ^ Q"0** / nCcntral Time). >— - 




PAGE 14/18 * RCVD AT 9/7/2007 3:33:47 PM [Eastern Daylight Time] * SVR:USPT0-EFXRF-1/16 * DNIS:2738300 * CSID:6123051228 * DURATION (mm-ss):05-06 



;33 FAX 6123 051228 



MUETING RAASCH GEBHAREL... 



E1015 



CRC Handbook 

of 

Chemistry and Physics 

A Ready-Reference Book of Chemical and Physical Data 




Editor-in-Chief 

Robert C. Weast, Ph.D. 

Associate Editors 

Melvin J. Astle, Ph.D. 
William H. Beyer, Ph.D. 



In collaboration with a large number of professional chemists and physicists whose 
assistance is acknowledged in tb* list of general collaborators and in connection with 
the particular tables or sections involved. 




CRC Press. Inc. 
Boca Raton, Florida, 



Exhibit A 
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